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Disclaimer 

The following material is provided for 
informational purposes only. Before taking any 
action that could have legal or other important 
consequences, speak with a qualified professional 
who can provide guidance that considers your 
own unique circumstances. We would like to thank 
the Design Professional unit of XL Catlin for their 
contribution of sample contract language which 
was excerpted from their eGuide resource. 



Insurance Protection 

Design firms purchase professional liability 
insurance to provide financial protection in 
the event they make an error or omission 
when delivering their professional services to 
a client. 

Not all of a design professional's acts will be 
covered by its professional liability (PL) 
insurance. EX. Intentional acts of fraud or 
other forms of wrongdoing are not covered. 

 



Contract is 1st Line of Defense 

Have one! 

The language contained in your contract with your 
client can dramatically affect your liability and 
insurability when performing professional services. 

Include language that limits your liability to those 
specific acts for which you are legally liable. 

Remove contract language that attempts to expand 
your liability beyond those acts for which you are 
legally liable and insurable. 



Seven Clauses 

We will examine seven critical clauses affecting 
liability and insurability that you and your 

attorney should consider when drafting your 
client contracts. 



1- Scope of Services 

Clause should specifically spell out all of the professional 
services you are agreeing to perform for your client.  

Both parties know exactly what your firm is being hired to 
do, and your client is agreeing to this exact scope -- in 
writing. Without a specific written scope, there can be 
misunderstandings as to what services you agree to perform, 
typically resulting in scope creep. Your client may expect you 
to perform professional services that you had no intention of 
providing and that you did not charge for. This can lead to 
claims of service omissions from your client, and the 
possibility that you have to perform added services for free. 



1- Scope of Services (cont.) 

Sample clause:  

The Client and the Consultant have agreed to a list of services the Consultant 
will provide to the Client, set forth on the appended Scope of Services, Exhibit 
A. 

If agreed to in writing by the Client and Consultant, the Consultant shall provide 
Additional Services, which shall be labeled as Exhibit B, appended hereto. 
Additional Services are not included as part of the Scope of Services and shall 
be paid for by the Client, in addition to payment for the services listed in Exhibit 
A. Payment for Additional Services will be made by the Client, in accordance 
with the Consultant's prevailing fee schedule, as provided for in Section ___, 
Compensation, or as agreed to by the Client and the Consultant. 

Services not set forth above and not listed in Exhibit A of this Agreement are 
specifically excluded from the scope of the Consultant's services. The Consultant 
assumes no responsibility to perform any services not specifically listed in 
Exhibit A. 



2- Standard of Care 

You are required to render your services with the ordinary degree of skill and care 
that would be used by other reasonably competent practitioners of the same 
discipline under similar circumstances in a similar geographic location. Nothing 
more, nothing less. 

Establishes the minimum level of quality to which you should perform your 
professional services. If you perform your services to the prevailing standard of 
care, your liability for those services should be at or near zero. If you fail to meet 
the prevailing standard of care, you will likely be held liable for your errors and 
omissions. 

If you contractually agree to perform services at a level that exceeds the prevailing 
standard of care, you may not be insured for failing to meet your excessively high 
standards. Ex. If you contractually agree to provide the "best" or "highest quality 
of" services, and then lose a claim because the services you delivered were only 
adequate, your professional liability insurance may not cover your loss. Your 
insurer has every right to refuse to cover that additional, voluntarily assumed 
liability. 



2- Standard of Care (cont.) 

Sample clause:  

In providing services under this Agreement, the Consultant shall 
perform in a manner consistent with and limited to that degree 
of care and skill ordinarily exercised by members of the same 
profession currently practicing under similar circumstances at 
the same time and in the same or similar locality. The 
Consultant makes no warranty, express or implied, as to its 
professional services rendered under this Agreement. 
Accordingly, the Client should prepare and plan for 
clarifications and modifications, which may impact both the 
cost and schedule of the Project. 



3 - Certifications, Guarantees and Warranties 

Certification, guarantee or warranty demands virtual 
perfection by the design firm and is uninsured 
liability.  

Cannot certify there are no hazardous materials on 
site. 

Cannot guarantee perfection in the work of your 
subconsultants, the contractor and its 
subcontractors. 

Cannot warrant that a contractor has followed your 
design documents exactly. 



3 - Certifications, Guarantees and Warranties 
(cont.) 

Sample Clause: 

The Consultant shall not be required to sign any 
documents, no matter by whom requested, that 
would result in the Consultant's having to certify, 
guarantee or warrant the existence of conditions 
whose existence the Consultant cannot ascertain. 
The Client also agrees not to make resolution of any 
dispute with the Consultant or payment of any 
amount due to the Consultant in any way contingent 
upon the Consultant's signing any such certification.  



4 -Third-Party Beneficiaries 

Design firms owe a legal obligation to their clients to 
perform contracted services up to the prevailing 
standard of care. 

If the designer is negligent in performing its design 
services for a new building, can tenants successfully 
sue the architect for damages?  

Under a strict interpretation of the theory of "privity of 
contract," there would be no liability. Design firms 
would only be liable for economic losses to those with 
which they had entered into legally binding contracts.  



4 -Third-Party Beneficiaries (cont.) 

Sample Clause: 

Nothing contained in this Agreement shall create a 
contractual relationship with or a cause of action in favor of a 
third party against either the Client or the Consultant. The 
Consultant's services under this Agreement are being 
performed solely for the Client's benefit, and no other party or 
entity shall have any claim against the Consultant because of 
this Agreement or the performance or nonperformance of 
services hereunder. The Client and Consultant agree to require 
a similar provision in all contracts with contractors, 
subcontractors, subconsultants, vendors and other entities 
involved in this Project to carry out the intent of this provision.  



5 – Indemnities 

Most troubling clause. 

Increase the design firm's liability. 

These contractually-assumed liabilities are 
likely not insurable. Ex. Defense of “any & all”. 

Consider not taking the project. 



5 – Indemnities (cont.) 

Sample Clause: 

The Consultant agrees, to the fullest extent permitted by law, to indemnify and hold 
harmless the Client, its officers, directors and employees (collectively, Client) against all 
damages, liabilities and costs, including reasonable attorneys' fees and defense costs, 
to the extend caused by the Consultant's negligent performance of professional 
services under this Agreement and that of its subconsultants or anyone for whom the 
Consultant is legally liable. 

The Client agrees, to the fullest extent permitted by law, to indemnify and hold 
harmless the Consultant, its officers, directors, employees and subconsultants 
(collectively Consultant) against all damages, liabilities and costs, including reasonable 
attorneys' fees and defense costs, to the extent caused by the Client's negligent acts in 
connection with the Project and the acts of its contractors, subcontractors or 
consultants or anyone for whom the Client is legally liable. 

Neither the Client nor the Consultant shall be obligated to indemnify the other party in 
any manner whatsoever for the other party's own negligence or for the negligence of 
others. 



6 - Insurance Requirements 

Requirements need to make sense. Ex. Size of 
project. 

Practice policy, job Specific, client specific or 
project policy. 

All Subconsultants and Subcontractors should 
maintain insurance and adequate limits. 

LOL – limitation of liability.  



7 - Dispute Resolution 

Litigation – Jury of your peers? 

Arbitration – 3rd party arbitrator listens to both sides 
of dispute and renders a binding decision. Still have 
costs of time, experts, etc. Is Arbitrator better off to 
make hard fast ruling? 

Mediation – Preferred method. Nonbinding and 
consensual. Both parties must agree to any 
settlement reached. Facilitates communication. 
Private and confidential. Can equal savings on 
insurance policy. 



7 - Dispute Resolution (cont.) 

Sample clause: 

MEDIATION 

In an effort to resolve any conflicts that arise during the design and 
construction of the Project or following the completion of the Project, the 
Client and the Consultant agree that all disputes between them arising out 
of or relating to this Agreement or the Project shall be submitted to 
nonbinding mediation. 

The Client and the Consultant further agree to include a similar mediation 
provision in all agreements with independent contractors and consultants 
retained on the Project and to require all independent contractors and 
consultants also to include a similar mediation provision in all agreements 
with subcontractors, subconsultants, suppliers and fabricators, thereby 
providing for mediation as the primary method for dispute resolution among 
the parties to all those agreements. 



Thank You! 


